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VARIANCE TEST
Please refer to this sheet when filling out the second page of your application

“Criteria for Variance”

A variance is a relaxation or a waiver of the strict interpretation of any provision of the Ordinance and may be granted by the Board of Adjustment on appeal. “Variances are included in the Zoning Ordinance to prevent the Ordinance from becoming confiscatory or unduly oppressive as applied to individual properties uniquely situated.”  

The local Ordinance cannot limit or increase the powers of the Board to grant variances under this authority, but this power must be exercised within bounds.  In several decisions from 1952 to the present, the Supreme Court has declared that each of the following conditions must be found in order for a variance to be legally granted:

(1) The proposed use would not diminish surrounding property values because:

(2) Granting the variance is not contrary to the public interest because:

(3) Denial of the variance would result in unnecessary hardship to the owner because 

      of the following special circumstances of the property 

(4) Granting the variance would do substantial justice because:

(5) The use is not contrary to the spirit of the ordinance because:

Terms such as spirit, hardship, and injustice cannot be measured as specific quantities.  Each case must be considered separately and the decision based on the judgment of the members of the Board.  
Please carefully read the following information on the five tests 
before filling out page 2 (Criteria for Variance) of the application

1. No diminution in value of surrounding properties would be suffered.  

The public hearing provides an opportunity for abutters to state how the proposed variance would 
affect their property.  The Board will weigh the opinions of abutters, any expert testimony, along with 
its own understanding of the situation.  The final decision must be based on the factual evidence 
presented, even though granting the variance might have some adverse effect on property values in 
the immediate area.

2. Granting the permit is not contrary to the public interest.


As an extension of the first condition, the Board must decide that granting the requested variance is 
not contrary to the general public.
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3. Denial of the permit would result in unnecessary hardship to the owner seeking it. 

Literal enforcement of the provisions of the ordinance will result in an unnecessary hardship.  For

the purposes of this section “unnecessary hardship” means that, owing to special conditions* of the

property that distinguish it from other properties in the area:

A fair and substantial relationship does not exist between the general public purposes of the ordinance provision and the specific application of that provision to the property because of what?

-AND-

Owing to special conditions of the property the proposed use is a reasonable one because of what?

*(What in the setting of this property makes it more problematic, challenging, difficult, or complicated or presents a significant impediment to utilization of the property in a manner consistent with the Zoning Ordinance than that of other property in the same environment)
Constitutional Component:  If the criteria as stated above are not established, an unnecessary

hardship will be deemed to exist if, and only if, owing to special conditions of the property that

distinguish it from other properties in the area, the property cannot be reasonably used in strict

conformance with the ordinance, and a variance is therefore necessary  to enable a reasonable use. 
4. By granting the variance substantial justice would be done.


It is not possible to set up rules that can measure or determine justice.  Each case must be 
individually determined by Board members.  Perhaps the only guiding rule is that any loss to the 
individual that is not outweighed by a gain to the general public is an injustice.  The injustice must be 
capable or relief by granting of a variance that meets the other qualifications.  A Board of Adjustment 
cannot alleviate an injustice by granting an illegal variance.

5. The use must not be contrary to the spirit of the Ordinance.


The power to zone is delegated to municipalities by the State.  In general, the provisions must 
promote the ‘health, safety, or general welfare of the community.” They do this by lessening 
congestion in the streets, securing safety from fires, panic and other dangers, and providing, for 
adequate light and air.  In deciding whether or not a variance will violate the spirit and intent of the 
Ordinance, the Board of Adjustment must determine the legal purpose the Ordinance serves and the 
reason it was enacted.
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