
CITY O•F• ROCllEflER
ZONING’. B(JARI) OF ADJUS9EMFNT

CASE NUMBER 2O1631

OF \I FOR A VARIANCE TO’ I 8A
AND CHAPTER 4229.n.2K.

ROCHESTER CITY COUNCILS MOTION FOR REHEARING

NOW COMES the City of Rochester City Council (the Tity Council”). by and through
its City Attorney, and flies this Motion for Rehearing, and. in support thereof states as follows:

Procedural History

1. On October 10, 2016, A.pplicart Leo Yelle (“Yelie”) filed an Appication f’ Variance to
Chapter 42.29.n.2.K. seeking a variance to allow for an Electronic Message Sig.n in the
I)owntown Commercial District where those types of sips are not permitted.

2. On December 14, 2016, a Public Hearing was conducted by the Rochester Zoning Board
ofAdjus’tn.:.ent (the “Z.13.A”) on the api..”iic’ati’on. On ‘[‘,:‘ecemb.er’ 19, 2016, the ZRA issued a’
Notice of Decision erantine the variance.

3. On January 3. 2017. the City Council voted to authorize the City Attorney to file a
Mo’:k..n fcr Rei.. earing...

As to the Law

4. RSA 674:33. I, tb) codifies the five criteria which must he met in order to obtain a
va:.anc.c from a. ZBAL.

5. A r’•arty se:”’.1c’ihg a zon’i’.ng ‘v’•riance b’e.r”rs the. ‘bt’rde:n c’if’ esta.blisi’.in re.qui4ement ‘of
RS I 4 ib S )j’u 7LS 5 \ 4 (20n

6 (iaimina a hardship based upon the fact that a seeght usc is no allowed in airs of the
city’s zoning dis’tncts does not meet the requirements of RSA 674 33 1 (hI (Si ir thout
den’.onstratfr.’”.’ tf...at i’Jie prope’d’...v i.s un..i.que andL.4hat the...ptopeil k dened by:.....the z.i”..:’.:g
r’r .tn’r ii’ d 1dIiflCI tha i’ u1tIr.t from nntr1\ citu itei properts ( ‘1’i k
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14. In .2015, the Cit.y Council passed an up.. a.te to Chai.ter 4129 regu.Iatin.g. si.gnage: withi.n
the City. The effective date of those changes was June 16. 2015. As of that date.
scrolline Electronic Message signs would no longer he allowed to he. constructed in the
Downtown. Commercial D.istrict,

15. In Yelle’s application for the Variance, under the sections claiming an unnecessary
haxdship pursrmnt to RSA 674:33, 1, (b) Velh.. clain.s that. denying the variance would
cause an undue hardship because “{t]he existing mechanical sign is required to he
removed Prior to pertormance of a projected electrical project in the future.” Yelie did not
state a single special condition of the Property which c.aused the supposed harthhip nor
how the Property was differently situated from other properties in the area.

16. In the oral presentation to the ZBA, Yelle simply repeated the statements contained in his
application and made no further elaborations regarding the unnecessary hardship to the
Property.

17. During deliberation on the application. Joe Devine. Code Enforcement Officer. stated it
was the Citys position that no hardship existed on the Property.

18. The ZBA voted 3-2 to approve the Variance.

19. The ZBA issued its Notice of Decision (the NOD”) on December 19. 2016. In granting
the variances, the NOD states that “tjhe variance will not he contrary to the public
interest because: It wi.H not increase con.gesti.on in the streets.. The spit’it. of the o.rdin..anee
is observed because: it will not negatively impact health and the general welfare. If
granted the. benefit to this individual applicant outweighs any harm to the community as
a Wh.:o.i.e Tire val.ue. of surroun..di.ng pro erties will not be diminished becau.se: the hours of
operation are such that impacts from increased levels of noise, lieht, activity or traffic are
not pro1emi.mc.

20, The NOD does not state that Yelie met all live requirements for receipt of a variance
under RSA.. 677:3 nor did Yelic presc..nt adequate evid.enc.e fer thr.. ZBA to n.i.&ic a.
finding. thu••• tinnecessur hard.ship res fron.n the lit e.ral enfl..re.emeat. of ( hat’Icr
42., 2’). n.2 K.

21. Further. in his application. Idle states that the Electronic Iviessanesiun would he used to
“announce events at local churches,” This would he an impermissibie oftipremises sign

.uid

q : itat’anrnite i. t’1i t’rifch s.ii.. nor twtn. H....:..1.e

addressed he the ZBA.



22, RSA 677:2 states that a ZBA should rant a Motion thr Rehearing if “if in its opinion
good reason therefdr is stal;..ed in ti...e motion.,

23. The iiood reason stated herein is that Yelle did not meet his burden of proving each of the
five corditions unrkr RSA. 674:33, 1 (h),. yiie failed, to demonstrate that. the
Property would suffer an unnecessary hardship.

24. A further goodi reason stated. in this Motion is that the ZBA. failed in its duty to deny a
variance application if each and every one of the five conditions is not met. The ZBA
“may grant a variance if the applicant has satisfied [the] five conditions” contained
in RSA 674:33. &ztnrkv v, Halls. 129 N.H. at 759. (en.iphasis added)

25. Clearly, the ZBA did not feel that Yelle met the unnecessary hardship provision as that
section of RSA 674:33 is completely ignored in the NOD.

26. in his application., Yelle states that the use is not contrary to the sparit of the Ordinance
because “[t]here are existing. digital signs in the immediate area.” Yelle failed to admit
and the ZBA failed to inquire as to the fact that the other digital signs in the area
p:reexisted th.. ch. mi.ge to Chapter 42.,29: and thus are “grandfathered” no.nseonforming
uses. As stated in Vew London Land Use Ass n v. Yew London Zoning Bd. o[.4dfustinenr.
the continued existence of grandfathered conditions or uses does not justify the granting
of a var ince to cretite. vet another r.c.ueonformity.. Hence, Y’eH.e faile:.i to demonstrate that
granting his variance would confOrm to the spirit of the Ordinance.

2.7, Finally; the NOD js. entirely ir.adeq.’uate.. The NOD d.oes refiect the proceedings that
occurred at the ZBA on December 14, 2t)l6 in that no findinus of fact were made to.
iustify thu ZBs conclusion that an of the fis e conditions in RS o4 33 weru met The

fiat cx.mc.lusion th.a.1. the. fir’st fudi. conditi’.ons wcre iftiet is.: ins.uf”ficiet..t to sup9po.rt the
granting of a variance in the first instance and wholly fhil to establish a record to: support
the granl.i.n:g C d..”:r. va.i..iartees under possible fi.:.tur.. jtsdi.c...ial. review,

Qoiwiusioir

28. The OD issued by the ZBA grantirir’ Yelle’s application fOr a variance is facially
i,,ii&j \1ori.,our Iflu deaberat!ons ny tne ZFIA uhwt ieaii to ‘be “yuance o Ow \O[)

s.ir..:.iiiir.i:.v im.rsiid. as the 1.I.A did not O.u:t tl.i.e: prc.’:pe’t’ audvsfa. under R SA 674:33”
v g inan’ and did it maku NC nccs rndni.n ol t’w’ to h ahiL tu w iii’



the conclusion that Yefles applications satisfied RSA 674:33 and warranted the ‘anting
of the va.rian.ces.

29. Based on the above, there is aood reason to arant the City Council’s Motion for
R.dh.ean‘n and to conduct a RcLearing iii cceadance with RS.A 677:3,

Respectfully submitted.
CJT\ UI RO( HESTER (1 Ct (Ut \CIL
‘thi’. ough its attorney:

/ /
/ / / //

Dated: January 4, 2.016 L /

____

ê.•n•.ce OR...ourk•e
Bar Number 18648

City Attorney. City of Rochester. New Hampshire
1:9 Wd. ..:e.fieId Street
Rochester, NH 038024480
(603) 3357564

CEI.TIFICKFE OF SE.:RVIC

I hereby certify that a copy of the foregoing document has been mailed this 4th day of
January, 2017 to the Applicant Leo Yelle Manager, Columbus Ave Freight House mc, 250
Columbus Avenue. Rochester. NH 03867.

/ /.:
( I. 7)1/’

— —/‘/_ -
Trnce M O’Rourke. Esquire


